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1. MRS JUSTICE MOULDER:  This is an application made on 1 October 2021 by the 

claimant, the Federal Republic of Nigeria, to amend its pleadings.  The court has in 

evidence the third witness statement of Mr Christopher Robinson, partner in 

Freshfields Bruckhaus Deringer LLP, on behalf of the defendant, JPM, dated 

15 October 2021, and the ninth witness statement of Mr Jonathan Cary, partner of 

Reynolds Porter Chamberlain with conduct of this matter on behalf of the claimant, the 

FRN, dated 22 October 2021. 

2. The application was originally heard on 19 November 2021 but unfortunately the time 

estimate proved to be inadequate and the matter had to be adjourned part-heard.  The 

application has therefore been heard today, 14 January 2022. 

3. Both hearings took place remotely but the court had the benefit of both written and oral 

submissions from leading counsel on each side as well as the transcript of the first 

hearing. 

4. It is a complicated matter and it is suffice to summarise the background as follows.  It 

is a claim brought in contract and tort in relation to payments made by JPM out of the 

claimant's account of approximately $801.5 million and $74 million to a Nigerian 

company, Malabu, which the claimant says was in breach of JPM's Quincecare duties 

of skill and care. 

5. The payments arose as a result of the purchase of an oil exploration licence, OPL 245, 

by companies in the ENI and Shell groups which in turn had resulted in funds being 

deposited with JPM.  It is the FRN's case that the payments to Malabu were in 

furtherance of a fraudulent and corrupt scheme of which the FRN was the victim.   

6. As to the details of the frauds, the FRN say that in 1998 the then Minister for 

Petroleum Resources, Chief Etete, awarded licence OPL 245 to Malabu.  FRN say that 

Malabu was a shell company beneficially owned and controlled by Chief Etete and the 

son of General Abacha.  The grant was subject to the payment of what is termed 

a signature bonus of some $20 million to the FRN within 30 days.  In fact only 

a fraction of that amount was paid. 
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7. In 2006, following a dispute between Malabu, Shell and the FRN, a settlement 

agreement (The “2006 Settlement Agreement”) was entered into between FRN and 

Malabu and the licence was ultimately re-awarded to Malabu by the then 

Attorney General, Ojo.  The FRN say that it was a requirement that Malabu pay 

a signature bonus of $210 million less the amount previously paid and Malabu did not 

make that payment.  The FRN further say that the 2006 Settlement Agreement was 

procured by corrupt means with an understanding that Ojo would receive a substantial 

payment from Malabu. 

8. In 2011, following a legal challenge in Nigeria in relation to the ownership of Malabu, 

a revised structure was agreed with Shell and ENI to acquire the OPL 245 Block from 

Malabu.  This led to what is termed the resolution agreements, a series of back-to-back 

agreements whereby Malabu surrendered the OPL asset in consideration of receiving 

compensation from the FRN in the sum of approximately $1.1 billion. 

9. It is alleged by the FRN that the resolution agreements were part of a further fraudulent 

and corrupt scheme and a significant portion of the monies paid by Shell and ENI to 

the FRN were then paid to Malabu and to Nigerian government officials.  It is alleged 

that the rest of the monies were paid to officials including Attorney General Adoke, 

President Goodluck Jonathan and Alison-Madueke.   

10. The claimant's case is that one of the issues that therefore arises in this case is whether 

or not there was a fraud as alleged and as part of that inquiry the status of the original 

1998 grant of the OPL 245 licence to Malabu, the status of the 2006 Settlement 

Agreement and the status of the Block 245 Malabu resolution agreement. 

11. On the current state of the pleadings, the FRN pleads that each of those contracts was 

illegal and unenforceable.  By a Part 18 request JPM requested particulars of the 

governing law and the relevant statutory provisions which the FRN relied upon and 

those particulars were provided in July 2019.   

12. At the CMC, permission was given for expert evidence, in particular of relevance to 

this application whether any or all of the initial grant of OPL 245 to Malabu in 1998, 
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the 2006 Settlement Agreement and the 2011 resolution agreements were illegal and/or 

unenforceable and/or liable to be set aside as a matter of Nigerian law. 

13. The fourth expert report of Dr Ogowewo was served by the FRN on 25 June 2021.  

Dr Ogowewo's evidence in that report is that under Nigerian law the consequence of 

illegality may be that a contract is not simply unenforceable but it may also be void.  

To the extent that the 1998 grant, the 2006 Settlement Agreement and the 2011 

resolution agreements involved public law acts, Dr Ogowewo's evidence is that those 

acts would be regarded by Nigerian law as ultra vires and void. 

14. In light of that expert evidence, the FRN seeks permission to amend its pleadings in 

relation to Nigerian law in order, it says, to bring them in line with the Nigerian law 

expert evidence. 

15. JMP Submitted that the FRN expert report went beyond the pleaded case.  JPM did 

serve its second expert report of Justice Uwaifo on 6 October 2021, but that report did 

not address the issue of ultra vires.  Since this application has been made, the parties 

have agreed that JPM's defence could be amended in relation to issues raised by its 

own expert to deal with issues of res judicata and whether or not there is a presumption 

in relation to the 1998 grant of validity.   

16. The relevant chronology is that copies of the draft amended pleadings were first 

provided to JPM on 13 July 2021 in respect of the amended particulars of claim and the 

amended reply and on 28 July 2021 in respect of the amended response to the RFI. 

17. JPM was invited to consent to the proposed amendments.  Originally the 

correspondence indicates that JPM sought an extension for its own expert evidence to 

address the changes arising from the evidence of the expert of FRN.  However, 

subsequently, by letter of 24 September 2021, JPM indicated it was not prepared to 

consent to the proposed amendments and that led to the present application. 

18. The trial in this matter is now scheduled to start on 28 February 2022 for 6 weeks.   
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19. As regards the relevant law on whether or not the court should grant permission to 

amend, these are well known and are set out by Coulson J (as he then was) in 

Galliford Try at [19].  In that paragraph, Coulson J summarised the relevant authorities 

and drew together the principles.  In the interests of time I do not propose to set out that 

paragraph in full.  However, I note that the lateness by which an amendment is 

produced is a relevant concept.  An amendment can be regarded as very late if 

permission to amend threatens the trial date.  The history of the amendment, together 

with an explanation for its lateness, is an important factor in the necessary balancing 

exercise, the particularity and/or clarity of the proposed amendment has to be 

considered and the prejudice must be weighed to the resisting party and also to the 

amending party. 

20. As to the issue of whether or not amendments have been properly particularised, JPM 

referred the court to the observation of Mr Peter MacDonald Eggers, sitting as 

a Deputy High Court Judge, in Various Airfinance Leasing Companies v Saudi Arabian 

Airlines [2021] EWHC 2330 (Comm) at [15](2).  Again I do not set that out in full but 

I note that he stated that the proposed amendment must be “readily understandable by 

the respondent in order to enable it to appreciate, evaluate and answer the case being 

advanced by the applicant.” 

21. I also note at subparagraph 5 of the same paragraph that the Deputy Judge observed 

that particularly in complex litigation it is not unusual for amendments to be made to 

the statement of case to reflect changes in the party's understanding of the issues and 

the other party's case. 

22. Finally, JPM referred me to the case of Hague Plant v Hague [2014] EWCA Civ 1609 

at [33], [60] and [61].  I note the reference to particulars which are "lengthy, ill defined 

and unfocused", matters which JPM say exist in this case, and that where a claim has 

been abandoned and is then sought to be reintroduced it may be held to be too late. 

23. Turning then to look at the proposed amendments and dealing in turn with the original 

grant, the 2006 Settlement Agreement and the 2011 resolution agreement.  The original 

grant is dealt with in Schedule 1 to the Particulars of Claim at paragraph 2.  It alleges 

that the grant of the OPL 245 licence to Malabu was part of a fraudulent and corrupt 
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scheme.  It then sets out reasons why this is said to be the case: that Malabu was a shell 

Nigerian company, that there was a conflict of interest arising from the fact that 

Chief Etete was a beneficial owner of Malabu and that Mr Abacha was the son of the 

then president of the FRN, the conflict of interest was not disclosed and informed 

consent was not obtained. Further reasons given are that the grant was not made in 

accordance with the usual the application process and that the grant was subject to the 

obligation to make the payment of the sum of $20 million and finally that the payments 

were not commensurate with the true value of the licence rights. 

24. At paragraph 3 of schedule 1, FRN plead that in the circumstances Malabu acquired no 

legitimate licensing rights to OPL 245 and the proposed amendment is to read that the 

licence was illegal, ultra vires, void and ineffective and could and should have been 

permanently revoked by the FRN and Malabu's alleged rights declared worthless.  The 

amendment is to add the words "ultra vires and void". 

25. In relation to the 2006 Settlement Agreement, this is set out in paragraphs 4 and 5 of 

Schedule 1.  This refers to the purported allocation of OPL 245 to Malabu by the 

Attorney General at the time, Ojo, pursuant to the alleged 2006 Settlement Agreement.  

It notes the requirement of the 2006 Settlement Sgreement that Malabu pay a signature 

bonus of $210 million, less the sum already paid, that Malabu did not comply with that 

requirement and no further payment was made.  The paragraph states that the 2006 

Settlement Agreement appears to have been procured by corrupt means with an 

understanding that Ojo would personally receive a substantial payment from Malabu. 

26. Accordingly the relevant pleading at paragraph 5 of Schedule 1, is met in the 

circumstances the 2006 Settlement Agreement was illegal, ultra vires, void and 

ineffective and Malabu once again acquired no legitimate licensing rights to OPL 245 

and the FRN/FGN, could and should once again have declared Malabu's alleged 

licensing rights to OPL 245 to be worthless.  The proposed amendment is again to add 

the words "ultra vires and void". 

27. Finally in relation to the 2011 resolution agreements, paragraph 30B of the Amended 

Particulars of Claim currently states “To the extent that it is necessary for them to do so 

the Claimant will contend that the Resolution Agreements were illegal and 
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unenforceable.”  Again the proposed amendment is to add the words "ultra vires and 

void". 

28. It was submitted for the FRN that the effect of the amendments is to clarify in the 

particulars of claim that the FRN advances a positive case only in relation to the 

Block 245 resolution agreement and not in relation to the other resolution agreements 

and to plead that the agreements were illegal, ultra vires, void and unenforceable, the 

purpose and effect of this amendment being to bring the FRN's pleaded case into line 

with the expert opinion of Dr Ogowewo.   

29. It was submitted for the FRN that the draft amendments go to the technical 

consequences of illegality under Nigerian law, that a contract that is illegal for 

governmental corruption or abuse of power is not merely unenforceable but void.  

Secondly, to an alternative plea of ultra vires based on the same unlawful acts, namely 

that each of the 1998 grant, the 2006 Settlement Agreement and the Block 245 

resolution agreement was ultra vires the powers of Etete, Ojo and Adoke respectively, 

being a fraudulent and corrupt abuse of their powers contrary to the Nigerian 

Constitutional and Criminal Code.   

30. It was submitted for the FRN that the proposed amendments do not alter the factual 

case but merely bring it into line with the expert evidence.  The amendments raise 

a case with at least a real prospect of success given they are supported by the expert 

evidence of Dr Ogowewo. 

31. It was said for the FRN that to a significant extent Justice Uwaifo for JPM agrees with 

Dr Ogowewo that under Nigerian law the consequence of illegality is that a contract is 

either automatically void or unenforceable and not merely voidable. 

32. It was submitted for the FRN that the proposed amendments will not cause JPM any 

prejudice; although we are at a late stage in the proceedings, shortly before trial, 

Justice Uwaifo can put in a short supplemental report and no other additional evidence 

will be required in the form of additional factual witness statements or disclosure. 
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33. It was submitted that the proposed amendments are not late in the sense that the 

amendments were tabled on 13 July 2021, over 7 months before trial.   

34. It was submitted for the FRN that the amendments are not inadequately particularised 

or incoherent and any complaints raised by JPM go rather to the existing pleaded case. 

35. For JPM it was submitted that the proposed amendments are made late, without proper 

explanation; that they seek to reintroduce an allegation that was previously abandoned; 

that they will require the parties to revisit steps which have already been taken; and 

they do not meet the requirements of particularity referred to in the authorities. 

36. It was submitted for JPM that there is a lack of clarity as to the amendments which are 

proposed.  It was submitted that this claim is novel to the English courts:  it is therefore 

important that matters are clearly set out in the pleadings.  It was submitted for JPM 

that the concepts of void and unenforceable are different legal concepts and the 

concepts cannot coexist. 

37. In relation to the amendment that acts were ultra vires, it was submitted for JPM that it 

refers to public officials acting beyond its powers and the defendant needs to know the 

powers in issue, which officials are involved and what is said by FRN to take it outside 

those powers. 

38. Whilst it was accepted for JPM that there was "lots of details in the pleadings", it was 

submitted for JPM that it does not understand why the contracts are said to be ultra 

vires or void and how the pleadings tie into the new case. 

39. In relation to the RFI, where the question was asked as to the differences between 

English law and Nigerian law which are said to exist, it was submitted for JPM that the 

answer did not properly spell out what the FRN say the differences are. 

40. It was submitted for JPM that although there are statements in the voluntary further 

information, that officials paid bribes, what is missing is the link between the bribes 

and the entry into the contracts and the powers that are in issue. 
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41. In relation to the original grant and the 2006 Settlement Agreement, it is said that the 

voluntary particulars are not sufficient to explain how the contract is said to be void. 

42. It was submitted for JPM that the FRN now seek to advance a new case which is 

conceptually different: that is that the contracts are void ab initio. JPM pointed out that 

there was an original plea by the FRN that the contracts were void and this was deleted 

in March 2019, giving rise to the question which was asked in the RFI in 2019 

concerning paragraph 30B.   

43. Counsel for JPM referred the court to the observations in Hague that the explanation 

for the proposed amendments is important.  It was submitted that the expert relied on 

by the FRN has expressed different views in other cases and the FRN should therefore 

provide an explanation as to why these amendments are now being sought.  It was 

submitted that the amendments are not a minor technical point. 

44. It was further submitted for JPM that the amendments do not reflect an agreed position 

of the experts.  It was accepted that JPM's expert recognises the category of void ab 

initio but it was pointed out that his conclusion was that it depends on the facts.  Thus, 

it was submitted for JPM that it is important why the contract is said to be void. 

45. The expert for JPM does not currently deal with the issue of ultra vires, although he 

does deal with the implications of a public act. 

46. Finally for JPM submissions were made as to the impact of this late amendment.  It 

was submitted that this application could have been made earlier, noting that this was 

a situation where an earlier allegation, since abandoned, was being revived.  Counsel 

stressed the effect on the timetable to the trial starting on 22 February 2022, that the 

first skeleton is due on 8 February 2022.  If the amendments are allowed it will require 

a further amendment to the defence and further expert evidence.  It was submitted that 

this will cause disruption at a time when time is short. 

47. It was submitted for JPM that it, lead to a duplication of effort because it will be 

necessary for JPM to go back to its expert.   

Tunde
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48. It was submitted, that it is no answer to say that JPM could seek further 

particularisation given the limited time which remains before trial. 

49. In the exercise of the court's discretion as to whether or not to allow an amendment to 

the pleadings the court has regard to the overriding objective of dealing with matters 

fairly and at proportionate cost and bears in mind the various factors identified by 

Coulson J in Galliford Try. 

50.  I note as a preliminary point the original reasons given by JPM for opposing the 

amendments: firstly, that the amended claim did not explain how FRN had suffered any 

loss; secondly, that JPM was unable to understand the basis of the claim and unable 

therefore to ask its Nigerian law expert to consider any Nigerian law issues arising 

from it; and, thirdly, failed to explain the circumstances in which the expert had 

changed his view. 

51. At this hearing the issue of loss was not pursued by JPM as a reason for opposing the 

proposed amendments.  JPM did, however, pursue its grounds that the amended claim 

is unparticularised such that it was unable to understand the basis of the claim and that 

the FRN had failed to explain the circumstances in which the expert had changed its 

view. 

52. As noted in the authorities, the lateness by which an amendment is produced is 

a relative concept.  There is no suggestion here that the trial date will be lost.  Although 

I accept the submission that the court has to consider the impact of allowing the 

proposed amendments as at today's date, the history as to what has led us to a hearing 

today is, in my view, relevant in considering where the balance lies. 

53. It is clear, in my view, that the amendments which are proposed arose out of the service 

of the FRN's expert report in June 2021.  On 23 July 2021, JPM sought an extension of 

six weeks to the deadline for service of its own Nigerian law evidence to 

10 September 2021.  On 3 September 2021, JPM sought a further three-week extension 

for the service of its Nigerian law expert evidence, in part on the basis of the impact on 

its expert having to address the changes to the FRN's case on Nigerian law and the 

inconsistencies between the FRN's case and Ogowewo's report.  On 

Tunde
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24 September 2021, JPM then expressed the view that it was "unable to instruct its 

Nigerian law expert as to how to address the Nigerian law issues".  

54. As indicated in the course of the hearing in my view the reason why the amendments 

were proposed in July 2021 is in response to Ogowewo’s report. Although JPM 

submitted that no explanation had been provided as to why Ogowewo had changed his 

opinion (both from the original case and from the view expressed in other proceedings) 

In my view this is a matter which goes to credit and is a matter for trial. It is not a 

matter which the court can or should seek to resolve at the interlocutory stage. 

55. In his second report of 6 October 2021, Justice Uwaifo responded to the report 

advanced on behalf of FRN other than specifically in relation to the issue of ultra vires.  

He dealt comprehensively in turn with the 98 grant, the 2006 Settlement Agreement 

and the 2011 agreements.  He set out his opinion as to why the 1998 grant is not illegal, 

being a private law contract, that it could be revoked under statute but that in his view 

the relevant grounds are not satisfied.  He also referred to a presumption of validity. 

56. Justice Uwaifo appears to have had no difficulty addressing as a matter of Nigerian law 

the respective concepts of illegality, revocation and set aside.  Whether his opinion on 

the facts is correct is a matter of course to be tested at trial by reference to both the 

expert evidence and the factual evidence.   

57. There does, however, appear to be common ground as to the relationship between 

Nigerian and English law, I note in particular paragraph 6.2 and 6.84 of his report.   

58. As to the 2006 Settlement Agreement, in his report Justice Uwaifo raises the issue of 

res judicata, he also expresses the opinion that the settlement is not "illegal" on the 

basis that it does not fall within a recognised category and that if procured by bribery 

would be unenforceable and not illegal. 

59. Again Justice Uwaifo appears to have had no difficulty grappling with the various 

pleaded allegations of illegality, unenforceability and set aside if the contract were 

revoked.  He is able to set out his views as to which of the concepts applies in the 
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circumstance of the case and his reasons.  Again the weight to be accorded to his views 

and his conclusions are of course a matter for the trial judge.  

60. Finally, in dealing with the 2011 agreements he sets out his view that the contracts are 

not "illegal" because in his opinion they do not fall within the relevant established 

categories.   

61. In the course of his report, Justice Uwaifo sets out his opinion on illegal contracts and 

draws a distinction between contracts which are void ab initio if illegal when formed 

and those which are performed in an illegal manner such that they are unenforceable.  

The concept of contracts which are void is therefore one which Justice Uwaifo 

recognises under Nigerian law, albeit that he does not conclude that it applies on the 

facts of this case.  That is an issue for trial. 

62. It is therefore clear in my view that the defendant's expert understands the case which 

is being advanced by FRN, including the amended case as to whether the contracts are 

void, and is clearly able to deal with the issues raised.  He does not appear to be 

confused by the concepts of void and unenforceable which he acknowledges are 

distinct. 

63. I infer from this that JPM and its legal advisers are equally able to understand the case 

which is now sought to be advanced and which JPM has to meet.   

64. As to whether the facts are clearly pleaded, the facts in my view are set out at length in 

the particulars of claim.  They are summarised in the body of the particulars of claim 

but are then set out in more detail in Schedule 1, and in addition the FRN has given 

lengthy voluntary particulars.    

65. Whilst in an ideal world it might be preferable if pleadings could be shorter, it seems to 

me unrealistic in a complex commercial case like this that matters can be reduced or 

simplified.  The facts which are relied on are not changing by the proposed 

amendments and are already identified.  A particular complaint is made in relation to 

the proposed amendment in relation to ultra vires and the need to identify the 

individuals.  In my view, as already noted, the FRN have already identified those 

Tunde
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individuals who are said to have exceeded their powers and the matter appears to have 

been dealt with again in Justice Uwaifo's report in the sense that he is aware of the 

factual points, even though he does not address the legal question of ultra vires. 

66. I see no reason to impose what in my view could be artificial limits on the case 

advanced by FRN and see no reason, having considered the expert reports, why the 

legal consequences of void and unenforceable cannot be advanced on the pleadings in 

the alternative.  It is sufficiently clear in my view for the case to be understood by JPM.  

The ultimate outcome will await trial. 

67. The proposed amendments in my view will allow the case to be properly and fully 

addressed.  The expert reports demonstrate that the amended case is based on 

reasonable grounds and the amendments cannot be refused on that ground alone.  In 

my view, it would be unfair to the FRN to shut it out from advancing its proposed 

amended case. 

68. Whilst I accept and it is unfortunate that we are now so close to trial, it seems to me 

that it will still be possible and fair for JPM to respond in the time available to the 

narrow issues which will now be required to be considered by its expert in time for the 

trial to commence.  I note that over the Christmas period the issue raised by JPM's own 

expert, the presumption and res judicata, have been agreed and have been put to the 

experts for their consideration and therefore there is no reason to assume that the 

experts will not be able to deal with this additional point in the time available, given 

the scope of their existing reports. 

69. In my view, having regard to all the circumstances and for the reasons discussed, 

permission for the amendments should be granted.  To the extent there is an issue that 

the scope of the expert evidence for which permission was given at the CMC does not 

extend to the issue of voidness and ultra vires, I give permission for the expert evidence 

to be broadened accordingly.    

Tunde
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